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Per P. Karthikeyan:
M/s. Prince Foundation Ltd. (PFL), the appellants are engaged in “commercial or industrial construction” and “construction of residential complex”. These activities are subject to service tax respectively from 10.9.2004 and 16.6.2005. PFL completed construction of two commercial complexes namely Prince Infocity and Ambattur Software Technology Park (ASTP) and was engaged in construction of a residential complex named Prince Greenwood when the impugned proceedings started. Following audit of the records maintained by the assessee, the departmental authorities noticed instances of omission on the part of PFL to pay service tax due. Adjudicating allegations of non-payment/short-payment of service tax on various activities, Commissioner passed the impugned order demanding an amount of Rs.1,45,83,020/- towards service tax, appropriating an amount of Rs.1,14,74,367/- paid towards the above liability, demanding interest of Rs.1,07,419/- for delayed payment of service tax from February 2006 to 2007, appropriating Rs.1,07,419/- paid by the assessee towards interest and demanding interest due for delay in payment of balance dues of service tax. A penalty of Rs.1.50 crore was imposed on the appellants under Section 78 of the Finance Act, 1994 (the Act) in addition to penalty under Section 76 of the Act.
2.
Demand raised falls under various categories as follows. PFL had not paid service tax of Rs.8,64,668/- towards service rendered under the category  commercial  or industrial construction service (Prince Infocity) upto 11.5.2007.  The assessee explained that they had not paid the tax as they had not charged their buyers. Service Tax of Rs.40,84,010/- towards construction of residential complex, namely, Prince Greenwood had not been paid though it had received amounts towards construction of flats from its customers as  the construction was pending completion. The appellants rendered maintenance and repair service for the commercial complex and residential complex constructed by it and received consideration. Service tax of Rs.23,62,281/- and education cess (cess) of Rs.47,247/- were due on this account. PFL short paid service tax of Rs.8,97,874/- and cess of Rs.17,957/- and another Rs.3,04,713/- and cess of Rs.6,094/- respectively towards construction of Prince Greenwood and the ASTP. These were on account of receipt of amounts towards car parking, contingency and TNEB charges from flat owners as well as owners in respect of ASTP.
3.
PFL short-paid service tax of Rs.65,062/- and cess of Rs.1,301/- under the category commercial construction service for the period 10/2005 to 12/2005 for which receipts  of taxable value found  entered in the assessee’s journals were in excess of the respective tax base adopted. Non-payment of tax of Rs.59,160/- and cess of Rs.1,183/- for delay in payment of service tax during Feb 2006 to March 2007 in respect of ASTP was found. The appellants had delayed payment of service tax and incurred interest to the tune of Rs.1,07,149/-. Demand was due for an amount of Rs.45,22,632/- towards service tax and cess of Rs.90,453/- relatable to the value of 30% share of constructed area given to land owner in consideration for 70% share of land, on which  commercial complex at Prince Infocity, received by PFL situate. An amount of Rs.3,43,122/- towards tax and Rs.6,863/- towards cess was demanded under the category  commercial or industrial construction service  for the period 2005  06 and 2006  07 in respect of ASTP for work undertaken under an additional contract between PFL and  KLA, Tencors  Software India, Pvt. Ltd. The work undertaken under the additional contract was found to fall under post construction completion and finishing services which attracted tax on 100% of the value. An amount of Rs.11,52,592/- and cess of Rs.23,052/- under the category construction of complex for April 2007 in respect of Prince Greenwood residential complex was found due  as per the entries of receipts in the ledger maintained by PFL. PFL had thus rendered taxable services namely commercial or industrial construction, construction of complex and, management, maintenance or repair services and received consideration but failed to pay service tax due to Government within the stipulated time.  Hence the demand of tax, interest and penalties. 
4.
The appellants have challenged the impugned order on the following grounds: 
(a) As regards the demand of service tax relating to commercial complex ‘Infocity’,  the appellants submit that the levy ‘commercial or industrial construction service’ was imposed on 10.9.2004 and  construction of Prince Infocity had commenced before 10.9.2004 and  completed after 10.9.2004. Service tax was payable only for the construction activity classifiable under the subject heading rendered by the assessee from 10.9.2004 onwards. The impugned order had confirmed demand on receipts towards construction of the above complex prior to 10.9.2004. Moreover, the taxable value was adopted wrongly deducting an amount of Rs.2,04,560/- instead of Rs.6,69,870/- towards stamp duty and registration expenses. As per Notification No. 18/2004-ST dated 10.9.2004, value of taxable services received prior to 10.9.2004, in respect of services on which service tax was imposed with effect from 10.9.2004, was exempted from payment of service tax. The appellants suggested consumption of ready mix concrete as a reliable parameter to determine the taxable value of the subject service rendered after 10.9.2004. Ready mix concrete was a major raw material for the construction activity and its effective life was only a few hours. As per their records 32% of the expenditure incurred on ready mix concrete had been consumed for the project prior to 10.9.2004. They offered to pay tax on 70% of the total realization for the project treating the same as value of taxable service rendered on and from 10.9.2004. 
5.
The appellants advanced a new ground before the Tribunal for the first time that the projects involved had been implemented under works contract and ‘works contract service’ was brought under tax net for the first time on 1.6.2007. Relying on the ratio of a decision of this Tribunal in Diebold Systems (P) Limited Vs. CCE - 2008 (9) STR 546 = 2008-TIOL-489-CESTAT-MAD, it was submitted that the impugned services being part of works contract could not be taxed separately. In  Diebold Systems (P) Limited Vs. CCE - 2008 (9) STR 546, Tribunal held that prior to 1.6.2007, erection/ commissioning portion of an indivisible works contract could not be separated and taxed under erection/commissioning services. The plea based on indivisibility of works contract was canvassed on the basis that the same being a question of law could be raised for the first time before the Tribunal. Another argument raised for the first time in the proceedings is based on Board’s Circular F.No.332/35/2006-TRU dated 1.8.2006 wherein the Board had clarified the scope of construction of residential complex services as follows:
“If no other person is engaged for construction work and the builder/promoter/ developer undertakes construction work on his own without engaging the services of any other person, then in such case in the absence of service provider and service recipient relationship, the question of providing taxable service to any person by any other person does not arise”. 
The appellants being a developer and admittedly using his own labour for execution of the project, no service tax would be payable by the appellants. The appellants were therefore entitled to refund of the service tax and cess of Rs.41,65,692/- already paid. Demand of service tax for construction of complex for the period October 2006 to April 2007 in respect of residential complex Prince Greenwoods involving Rs.40,84,010/- and cess of Rs.81,682/-, demand of service tax of Rs.8,97,874/- and cess of Rs.17,957/- [car parking, contingency, TNEB charges] and Rs.3,04,713/- and cess of Rs.6,094/- [towards TNEB charges and CMWSSB (water &sewage)] respectively for residential complex Prince Greenwoods and ASTP are challenged on the basis that the activities involved were  part of works contract  and rendered before works contract service was introduced on the statute on 1.6.07.  Also PFL being a developer was not liable to tax as clarified by the CBEC in the circular cited. Demand towards service tax under construction of residential complex service for the month April 2007 in respect of Prince Greenwood residential complex is also challenged on the same grounds. 
6.
Demand of tax in respect of amounts received towards corpus fund/maintenance from the buyers in respect of the two commercial complexes and Prince Greenwoods residential complex is assailed on the basis that these funds were collected and retained by the appellants as a custodian which would eventually be handed over to the association of owners when the projects were completed and the flats/premises transferred in the name of the buyers. If any maintenance work was carried out by PFL, it was incidental to the main activity of construction service and was eligible for 67% abatement. The demand was based on journal entries without verifying if the appellants had actually received the respective amounts. These entries related to construction cost, cost of undivided share in land of PFL, registration cost of land, corpus fund, deposits with Government Departments for obtaining basic connections of power, sewerage etc. required to be made by the owners of the flats. The demand amounted to double taxation; one at the time of making entry in the journal and another when the amounts were actually received by the appellants. In respect of this demand also apportionment had to be made in the ratio 30:70 and demand limited to 70% of what was demanded. Similar challenge is raised against demand of service tax on amounts received towards car parking, TNEB, CMWSSB charges and contingent expenses from the buyers in respect of Prince Greenwoods residential complex. As regards the demand of service tax of Rs.66,363/- in respect of five buyers of  Prince Infocity project, it is submitted that the demand would not sustain as the activity formed part of works contract carried out before 1.6.2007. If at all tax was held to be payable the same had to be limited to 70% considering that the activity spread on either side of 10.9.2004. 
7.
The appellants had accounted receipt of various amounts towards the construction of ASTP during February 2006 to March 2007 in accordance with the accounting standards issued by the Instituted of Chartered Accountants of India and the appellants had received consideration in advance as well as after registration. Amounts received prior to registration were not treated as income as it was not recognized as revenue by the relevant accounting standards, before registration. The appellants had bonafidely believed that tax was due only on the amount becoming income. In the result the appellants paid the service tax in advance and in certain cases of receipts also belatedly. The demand of interest was therefore not sustainable. The demand of service tax in respect of that portion of construction done for owner of the land in consideration for the sale value of land realized by PFL from the buyers of the balance constructed area, the demand is challenged on the basis that when the value of taxable service was received otherwise than by way of money, the same was not taxable before 19.4.2006. On 19.4.2006 provisions for demanding tax on such consideration were introduced in the statute for the first time by way of Service Tax (Determination of Value) Rules, 2006. For constructing flats in exchange for the land received from the owner of the land demand could not therefore be validly raised for the period of dispute. Out of the 6th, 7th, 8th and 10th floors due to the land owner, the 6th floor had been directly sold by the appellants as ready-built unit. In such transaction no taxable service was involved. Also the demand of tax of Rs.3,49,985/- for service rendered  under an additional contract treating the same as completion and finishing services is challenged on the ground that such demand would be sustainable only if the appellant had not provided any other service. The work rendered under additional contract was also a separate works contract executed before 1.6.2007. Therefore, the demand was not legal.  The non-payment or delay in payment of service tax was ascribed to the confusion that prevailed at the initial stage of promulgation of tax. The provisions involved accommodated different interpretations.  Therefore, the penalty had to be waived under Section 70 of the Act. Penalties under Section 76 and Sec. 78 were mutually exclusive. Moreover out of a demand of Rs.1,45,83,020/- confirmed against PFL, an amount of Rs.1,14,74,367/- and interest of Rs.1,07,419/- had been paid even before issue of Show Cause Notice. In such circumstances no penalties could be imposed on the appellants. They relied on various case law such as Rashtriya Ispat Nigam Limited Vs. CCE - 2003 (161) ELT 285 = 2002-TIOL-116-CESTAT-BANG, CCE Vs. Sree Krishna Pipe Industries - 2004 (61) RLT 17 (Kar.HC) = 2004-TIOL-09-HC-KAR-CX and CCE Vs. Jkon Engineering Pvt. Ltd.- 2003 (151) ELT 453(Mad) = 2005-TIOL-155-HC-MAD-CX in support of this plea.
8.
We have carefully considered the facts of the case, detailed findings in the impugned order and the elaborate submissions by the appellants. The impugned demand is on account of various services, mainly those falling under ‘commercial or industrial construction service’ and ‘construction of complex service’ found to have been rendered by the appellants in relation to the projects detailed in the impugned order. Demands involving relatively smaller amounts have been raised towards service such as ‘management, maintenance and repair services’ and ‘completion and finishing services’. PFL is apparently a developer referred to in the CBEC Circular F.No.332/35/2006-TRU dated 1.8.2006. The circular clarified the scope of the service provided under construction of complex service as follows:-
	S. No. 
  
	Issue 
  
	Legal Position 
  

	1.
  
	Is service tax applicable on Builder, Promoter or Developer who builds a residential complex with the services of his own staff and employing direct labour or petty labour contractors whose total bill does not increase 4.0 lakhs in one F/Y?
  
	In a case where the builder, promoter or developer builds a residential complex, having more than 12 residential units, by engaging a contractor for construction of such residential complex, the contractor shall be liable to pay service tax on the gross amount charged for the construction services provided, to the builder/promoter/developer under ‘construction of complex’ service falling under Sec. 65(105)(zzzh) of the Finance Act, 1994. 
If no other person is engaged for construction work and the builder/ promoter/developer undertakes construction work on his own without engaging the services of any other person, then in such cases in the absence of service provider and service recipient relationship, the question of providing taxable service to any person by any other person does not arise.
  
Service tax exemption for small service providers upto an aggregate value of taxable services of Rs.4 lakhs provided in any financial year vide Notification No.6/2005-ST dated 1.3.2005 is applicable for ‘construction of complex’ service also. 
  


PFL claims to be a developer; appellants employed its own labour for execution of the various projects and are not a contractor doing construction work for another person. In respect of constructed property sold by the appellants to various buyers it cannot be held that PFL rendered ‘commercial or industrial construction service’ and ‘construction of complex service’ to the buyers. Appellants rendered such services to itself. Appellants carried out the construction activity, finishing work etc., in respect of which demands have been raised, in execution of works contracts. ‘Works contract service’ was brought under tax net on 1.6.2007, after the impugned activities were undertaken by PFL. As rightly argued by the appellants, the Tribunal had held in Diebold Systems case that activity such as erection/commissioning forming  part of a works contract could not be taxed under erection/commissioning service prior to 1.6.2007. The contracts basic to the construction of commercial premises/residential premises were indivisible and involved a service element. In view of the ratio of the decision of the Tribunal, prima facie, the impugned demand is not sustainable. However, these two legal arguments were not taken before the Commissioner during the adjudication proceedings. In the circumstances, we find that the matter has to go back to the adjudicating authority to examine the issue in the light of these important arguments raised before us for the first time. Accordingly, we set aside the impugned order and remand the case to the adjudicating authority for taking a fresh decision after affording an opportunity of effective hearing to the appellants. The appeal is thus allowed by way of remand. 
(Operative portion of the order was pronounced in open court on 14.5.2009)
