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[Order per: P.G. Chacko] The appeals, ST/476/2009 and
ST/1589/2010, were filed by M/s. Ramky Infrastructure Ltd.- V. Satya
Murthy Joint Venture (hereinafter referred to as Ramky-Murthy JV)

and the third appeal, ST/432/2010, was filed by M/s. Maytas Infra

Ltd.-Nagarjuna Construction Company Ltd. Jomt Venture (herelnafter,

referred to as Maytas—NCC JV). All the three appeals are dlrected
principally agamst vdemands of service tax under the head “Works
Confract Service” confirmed against them by the Commissioner in
adjudication of the relevant show-cause notices c'overing various

periods as shown below:-

Appeal No. Date of Period | OlO No. & S. Tax + Penalty | Penalty | Penalty
SCN of date Education imposed | imposed | imposed
dispute Cesses u/s 76 uls 77 u/s 78
ST/476/2009 | 24/10/2008 | June No0.14/2009- | Rs.2,79,12,913/- | @ 2% | Rs.1000/- | Rs.2.8
2007 ST dt. {of : crores
to May | 17/2/2009 service
2008 ' ' tax per E
morith ' ‘
ST/1589/2010 | 25/08/2009 | June, | No.15/2010- Rs.2,57,97,663/- | @ 2% | Rs.5000/- | -
’ 2008 ST dt. , of
to 29/3/2010 . | service
March, [ _ tax per
' 2009 A month _ ‘
ST/432/2010 | 18/06/2009 | June, | No.51/2009- Rs.13,46,28,909/- | @ 2% | Rs.1000/~ | Rs.14
2007 ST dt. of crores
to 30/11/2009 service
Sept, tax per

2008 _ month

=




2. Facts of appeal No.ST/476/2009

2.1. From the results of investigations‘ into the works
undertaken by the appellant in execution of ce:rt»aivn contracts/awarded |
by the Irrigation & Command Area Deve_lopmént(CAD) D'epértm‘ent,
Govt. of Andhfa Prad‘esh, it' ,appéared to thé Anﬁ-Ex)ésion Wing of the
Commissionerate of Service Tax, Hyd-erabad-ivl that the appellant was
providing to the Staterhent Governmert “works contract
service’(WCS) in terms of Section 65(105)(zzzza) of the Finance Act,
1994 during the period from 01/06/2007 to 31/05/2008. It Was found
that six EPC contracts had been executed by the appellant for the
Irrigation & CAD Department of the State Gover_hment during the said
- period. The relevant particulars _including the_description/scdpe of the
work, as gathered by the sc'-:-rvice‘ tax authorities,'a‘re__. as.stated

“hereunder:

Name of the contractee: Irrigation & CAD Dept., Government of Andhra

Pradesh, represented by the Superintending Engineer concerned:

SLNo. | Brief title of | Type  of | Agreement | Date Contract
contract project as | No. : value
per  the : (Rs. In
agreement/ crores)
contract
_ documents | '
1 SRSP Stage-ll | Turnkey 62/04-05 06/03/2005 | 72.00
Package No.56 - | Contract . , ' :
Km 0.00 to 32.00

: PR Description/scope of work: Eartn work excavation, forming
Tlrumalaglrl. (v&m), embankment and distributor sys:em including Distributories,
Nalgonda Dist. Majors, Minors, Sub-Minors and Field channels from Km 0.00
to 32.00 on DBM (i.e, 1R to 22L) on DBM-71 of SRSP

Stage-l, Tirumalagiri (v&m), Nalgonda District.

2 SRSP  Stage-ll | Turnkey 63/04-05 | 06/03/2005 | 55.35
Package No.57 - | Contract :
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Km. 3200 to
40.00, Suryapet

Mandal, Nalgonda

vDist.

Descrigtion/scog’ e of work: Earth WOrk excavation, forming

embankment and construction of CM &CD works including
investigation, designing and estimation of Distributory
System including distributories, Majors, Minors, Sub-Minors
and. Field channels from Km 32.00 to Km 40.00 (i.e. 23R to
37L) on DBM-71 of SRSP - State-ll, Suryapet Mandal,
Nalgonda District. - Co ‘

HNSS (Handri | EPC | SHE 5 .15/12/2006 160.41
Neeva Sujala | Turnkey EPC/2006- :
Sravanthi) Phase-ll | System 07

Package No.4 (Km
260.00 to Km
280.00)

Description/scope of work: Investigation, preparation of
Hydraulic particulars, designs, drawings and each work
excavation of HNSS main canal reach from Km 260.00 to Km
280.00 and distributor system to feed an ayacut of 2500
acres under Khariff — ID under HNSS Phase-li in Anantapur
District, A.P.

HNSS (Handri
Neeva Sujala
Sravanthi) Phase-
kKM 20.0 to KM
30.0

EPC SHE 2/ | 23/04/2007 | 74.70
Turnkey EPC/ 2006-
System 07

| feed an ayacqt of 5,500 ac. Khareef.|.D.

Description /scope of work: Investigation, preparation of
Hydraulic particulars, designs, drawings “and each work
excavation of Punganur Branch canal from Km 20.00 to-Km
30.00 including formation of Cherlopalli Reservoir,
Constructions of CM & CD works. and distributor system to

'HNSS . (Handri

Neeva - Sujala
Sravanthi) Phase-l|
— KM 30.00 to KM
74.00

EPC SHE 3 /| 23/04/2007 | 73.99
Turnkey EPC I . -
System | 2006-07

Description / scope of work: Investigation, preparation of
Hydraulic particulars, designs, drawings -and each work
excavation of Punganur Branch canal from KM 30.00 to KM
74.00 including construction of CM &CD works and
distributor system to feed an ayacut of 19100 acres under
Phase |l.

GNSS (Galeru
Nagari Sujala
Sravanthi) Project
~ Flood Flow Canal

from OWK | excavation of GNSS flood flow canal from Owk Reservoir to
Reservoir to | Gandikota Reservoir from KM 32.520 / 34.800 to KM 52.184
Gandikota including construction of CM &CD work enroute the canal for _
Reservoir _ | carrying capacity of 20,000 cu. secs(upto start of Tunnel ) in

: , Kadapa Dist., AP.

Package No.4GA

EPC 4 SE/ | 11/06/2007 | 90.495
System 2007-08

Description/scope of work: Additional investigation, design,
preparation of Hydraulic particulars, estimates and earthwork

It was found by the inVestigators that ‘the ap'pell‘ant had raiséd.
Running Account Bills (R.A.” Bills) on the contractee-Department and
received payments from the .Iatter towards the value of the services
provided. But the appropriate service tax had not been paid on the

value of the services provided after 01/06/2007 in relation to the




above contracts. The investlgators furlher'feund that the payments
received by the appellant from the eontractee'did not'reflect ~ the
actual value of the taxable servicee, certain »dedUctionshaVi’ng beerl_‘
made, from the gross amount billed by the ‘appellant, by the
contractee towards advance recovery, TDS etc. According to the
investigators, service tax was liable to be paid by the appellant on the
gross amount charged under the R.A. Bills less VAT/Sales Tax in
terms of Rule 3(1) of the Works Contract (Composition Scheme for
Payment of Service Tax), Rules, 2007. They also found that fhe
appellant had not filed ‘ST-3 return for the h»alf 'ye'ar ending
30/09/2007and that the ST-3 return filed for the half year ending
31/3/2008 did not disclose the factum of works contract service
having been provided to the contractee. On the basis of the results of
investigations, the Department issued show—cause notice dt.
24/10/2008, invoking the extended period of limitation prescribed
under the proviso to Section 73(1) of the Finance Act, 1994 (a) for
recovery of Rs.2,79,12, 913/— as service tax and educatlon cesses
from the appellant under the head works contract service’ for the |
period from June 2007 to May 2008, (b) recovery of interest on the
said amount under Section 75 of the Acf and'( c) lmposmon of

penalties on the appellant under Sections 76 to 78 of the Act
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2.2. Rémky-Murthy JV, in an »el'a_borate reply to the show- |

cause notice, contested the demand of service tax and allied -

proposals on 'n‘umerous grounds. They claimed that they were not

liable to pay service tax under the head ‘WCS’. In this connection, -

they claimed support from certain circulars of CBEC, certain
decisions etc. They also contested the demand on the ground of
limitation. According to them, the extended period of limitation was
not inVocabIe in their case. In this connectioh' also, réliance was
placed on cértain decisions of the Supreme Court. The-qUahtification

of tax was also objected to on a few grounds. The proposal for

imposing penalties was also contested on certain grounds. The |

benefit of Section 80 of the Finance Act, 1994 was claimed in this

connection.  After hearing the party, the learned Commissioner

passed the impugned order, (a) confirming the demand of service tax

against the assessee under Sec;tion 73(2) of the Finance Act, 1994
with interest thereon under Section 75 of the Act and (b) impdsing
penalties on them under Sections 76; 77]anrd 78 of the Act. ‘Thvis
order of the Commissioner is under challenge in the ab.dQe.appéal

filed by Ramky-Murthy JV.

3. Facts of appeal No.ST/1 589/2010

3.1. A Show—c.ause noticed dt. 25/08/2609 was issued to

Ramky-Murthy JV on similar grounds demanding service tax (with




education cesses) under Section 73(1) ot the vFinance Act, 1994 for' _- |
the period from June, 2008 to March, 2009, with interest thereon

»under Section 75 of the Act, and for impgcsing penalties under
Sections 76 and 77 of the Act. This demand was also contested by
the party on the same grounds as in the earlier case. In adjudication
of the dispute, the Commissioner passed the impugned order (a)
confirming the demand of seryice tax and education cessee against
the appellant for the above period under Section 73(2) of the Act with
interest thereon under Section 75 of the‘ Act and (b) imposing
penalties on them under Sections 76 and 77 of the ACt_.- The present
appeal is against this order of the Commissioner‘and is on a' set of

grounds similar to those raised in the first appeal.

4, Facts of the appeal No.ST/432/2010
[This appeal was taken up for hearing with the other
appeals after waiving pre- deposnt] :

4.1, Investigations conducted by the officers cf. Anti-Evasion |
Wing of the’ Commlssmnerate of Servnce Tax d|sclosed (a) that
Maytas-NCC JV had executed EPC contracts awarded by Irrigation &
CAD Department, Govt. of Andhra Pradesh during the period from

01/06/2007 to 30/09/2008, (b) that they raised R.A. Bills on the

contractee penodlcally and received payments (c) that they did not

take service tax registration for ‘WCS' till April, 2008, (d) that they did

not file any ST-3 return for ‘WCS’ for the half years ending
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30/09/2007 and 31/03/2008, (e) that, in the ST-3 return filed by them
for the half year ending 30/09/2008, they misdeclared the taxable
turnover as ‘exempted’ turnover and (f) that they did not pay the
appropriate amount of service tax, under the head ‘WCS’, on the
gross amount billed to the centractee for the period of dispute. It
appeared to the investigators that the appellant was evading payment
of service tax on WCS, whtch was leviab.le in» terms of the Worke
Contract (Composition Scheme for Paym’.ent of Serv'ice Tax) Rules,
2007. Therefore a show-cause notice was issued to Maytas-NCC JV -
on 18/06/2009 (a) demanding an amount of over Rs.13.46 crores as
service tax and education cesses on ‘WCS' provided by them to the
contractee during the period of dispute, (b) demanding interest
thereon under Section 75 and (e) propoSing penalties under Sections
76, 77 and 78 of the Finance Act, 1994. The demand of -serviee tax
was in respect of EPC contracts executed by the appellant for the
contractee The essential particulars of these contracts mcludlng the
descrlptlon/scope of works, were also stated in the show-cause

notice, as follows:-

Name of the contractee: Irrigation & CAD Dept., Government of Andhra
Pradesh represented by the Supermtendmg Engineer, concerned:

Sl Brief Title of | Type of Project as Agreement Date Contract
No. | contract per the | No. o value (Rs.
Agreement/Contra in crores}
ct documents

1 GNSS |EPC Centract 5SE/2006-07 | 06.03.07 | 171.63
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(Galeru Description/Scope _of Work: Package No.29/2006-Investigation, Design

Nagari Sujala | and excavation of GNSS Flood flow Canal (Gorakallu Reservior to Owk

Sravanthi) Reservoir) for the reach from 48.000 KM to §7.700 including Construction

Package 29 of CM & CD works en route to Kurnool Dist., on EPC Turnkey contract.

SRBC EPC Contract 1SE/2006-07 | 06-12-07 | 257.85

Nandyal E S .

ro'ecB:/t _ | Description/Scope of Work: Package No.26/2006 - Investigation, Design
proj and execution of widening of SRBC Main Canal from Km 25.067 to Km

Package 56.775 and Construction of additional structuresfimprovements and

No.26/2006 alternations to CM & CD Works including all other allied works on EPC
Category-l :

Flood  Flow | EPC/ Turnkey | 17/FFC/2004- | 23-03-05 | 210.06

‘Canal Project | contract 05 _

from SRSP — ' _ _

- Description/Scope of Work: Earthwork . Excavation, forming embankment
and construction canal from Km 86.000 to Km 103.00 in Balwanthpur (V),
Mallai (M) of Karimnagar District. ’

Indira Sagar | On EPC/T urnkey | 73/2004-05 | 18-03-05 | 212.94

(Polavaram) | system

Project : —

Package-3 Description/Scope of Work: Conducting detailed investigation, preparation

: of Hydraulic particulars, designs and engineering, preparation of estimates
and excavation of main canal, formation of banks including canal fining
and construction of CM and CD works from Km 51.60 to Km 69.145 of Left
‘Main Canal of Indira Sagar Project (Polavaram Project) (Package-3) on
EPC-Turnkey system. , : '

Thotapalli Turnkey contract 5/2004-05 25-10-04 | 170.02

barrage : -

project Description/Scope of work: Earthwork excavation, forming embankment
and construction of CM & CD works including investigation, design and
estimation of Right Main Canal from Km 52.450 to Km 107.00 and its
Distributory system and field channels of Thotapalli Barrge projeci near
Thotapalli_ (V) Garugubilli (M) of Viziangaram District.

Lingala Turnkey Contract 3 SC /2004- | 25-10-04 | 148.05

(Chitravati’ 05 ‘

Balancing — T : —

. Description / Scope of work: Investigation, design, preparation of hydraulic
Reservoir .~ ctimates and on of F Ghi hi ’
Right Canal) particu grs,.estxma es and execution of works of Chitravathi balancmg

'9. reservoir Right Canal (Lingala Canal) from Km.0/0 to Km 53/0 and its

Project distributories including construction of CM & CD work earthwork
excavation, forming embankment and construction of CM & CD works etc.,
complete to irrigate an ayacut of 25000 acres {approx.) including
construction of link canal to P.B.C. cross regulator and head regulator and
lift irrigation system, supply and fabrication of Hydro Mechanical
components and erection of vertical gates, stop log gates and its
accessories of Lingala Irrigation scheme in Cuddapah District.

GNSS Phase | EPC Turnkey | 9 SE/2007-08 | 29-06-07 | 195.12

Il Package | Contract :

10/06 ._ T -
Description / Scope of work: Package No.10/06 — Investigation, design and
formation of Mallemadugu - reservoir and earthwork excavation of
kailasagiri canal from Km 0.000 to Km 65.500 including construction of CM
& CD works and distributory system including field channels to feed an
ayacut of 55,000 acres under GNSS in Chittoor District Package No.10/06:
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Gundlakamm | EPC Turnkey (4 VGP /| 10-11- | 212.49

a Reservoir | system . 2004-05 2004

Project ) : :

Package Description / Scope of work: Formation of Right Earth bund and closing of

No.G1 Gorge portion by earthen bund, excavation of left and right canals,
construction of right head sluice of Gundlakamma Reservoir project
including CM & CD works and distributory system for an ayacut of 80,060
ac. On EPC Turnkey system.

Pranahitha EPC Turnkey | LS AB No.03/ | 26-05-08 | 215.47

Chevella LIS | system 2008-09

project

Description -/ Scope of work: PCLIS - Detailed investigation and
preparation of designs, drawings, estimates, land plan schedules and
excavation of gravity canal including forming embankment, construction- of
sluices, cross masonry and cross drainage works lining etc., complete for
the reach from Km 15.000 to Km 28.500 (Karjalli to Suragapally) which is
taking off from the right flank of the proposed barrage across river
Pranahitha near Tummidi hetti (v), Koutala (M), Adilabad Dist. — Package

No.il.

The show-cause notice invoked the proviso to Section 73(1) of the

Finance Act on the alleged ground of “wilful misstatement and

suppression of material facts” and “contravention of the provisions of

the Finance Act, 1994 and the Rules thereunder” “with intent to evade

payment of service tax”.

4.2. The demand of service tax and the connected prOpdsals

were contested by thé appellant}on numerous grounds by and large

similar to the grounds raised by Ramky-Murthy JV. In adjudication of

the dispute, the learned Commissioner passed the lmpugned order
(a) conﬂrmmg the demand of service tax and education cesses under
"WCS” under Section 73(2) of the Finance Act, 1994, (b) demanding
interest thereon under Section 75 of the Act and (c) imposing

penalties under Sections 76 to 78 of the Act.
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5. | The legal provisions

51. The a-djudicating authority has brought the appellants’
services within the ambit Qf : ;‘turnkey projects inclqding "e‘ngine'e.ring,v ’
procurement and cohstruction or commissioning (EPC) ’proj‘ects"‘ spe.cifi‘ed' uhder'
clause (e) of the definition of “works contra'ct’; undér Section
65(105)(zzzza) of the Fin'}ance'Act', 1994. The appellants argued,
inter alia, before the adjudicating' aﬁthorityv that their activities were
more specifically covered by “construction of a new building or a civil structure
or a part thereof ,or of a pipeline or a conduit” mentioned in clause (b) of the
definition of “works contract” and that, as the cdhstruction was not for
any commercial dr industrial purpose, it remained outside the scope
of the full text of clause (b) and consequently outside the sbope of
“works contract’. The provisions of Section 65(105)(zzzza) of the

Finance Act, 1994 read as under:

Section 65: In this chapter, unless the context otherwise requires

(105) - Taxable service means any service provided or to
be provided -

(zzzza) to any person, by any other person in relation to
the execution of a works contract, excluding works contract in
respect of roads, airports, ra‘ilways, transport terminals, bridges,
tunnels and dams. ' '

Explanation —~ For the purposes of this sub-clause, “works
contract” means a contract wherein,-

(i) transfer of property in goods involved in the execution
-of such contract is leviable to tax as sale of goods, and :

(i) such contract is for the purposes of carrying out, -
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(a) erection, commissioning of installation of plant,
machinery, equipment or structures, whether
prefabricated or otherwise, installation of electrical -
and electronic devices, plumbing, drain laying or other
installations for transport of fluids, heating, ventilation -
. or air-conditioning including related pipe work, ‘duct
work and sheet metal work, thermal insulation, sound
insulation, fire proofing or water proofing, lift and
escalator, free escape staircases or elevators; or

(b) construction of a hew buildirg or allc;iv’ll structure or
a part thereof, or of a pipeline or conduit, primarily for
the purposes of commerce or industry: or

(c) construction of a new residential complex or a part
thereof; or

(d) completion and . finishing services, repair,
alteration, renovation or restoration of, or similar
services, in relation to (b) and (c); or

(e) turnkey  projects including __engineering,
procurement and construction or commissioning (EPC)
projects;

,, [uﬁderlining added] _'
5.2. In the course of theif afgﬁménts before the adjﬁdicating
authority, the appellants also relied on Section 65A(2)(a) &V(b);
apparently fhe adjudicating authority has followed Section 65A(1).

These provisions read as under:

Section 65A.. Classification of taxable services — (1) For the
purpose of this Chapter, classification of taxable services shall be
determined according to the terms of the sub-clauses of clause
(105) of Section 65; ' o

(2) When for any reason, a taxable service is, prima facie,‘
classifiable under two or more sub-clauses of clause (105) of
Section 65, classification shall be effected as follows:-

(a) the sub-clause which provides the most specific
description shall be preferred to sub-clauses providing
a more general description;




2.3.

13

(b}  Composite services consisting of a combination of
' different services which cannot be classified in the
manner specified in clause (a), shall be classified as if
‘they consisted of -a service which gives them their

essential character, in so far as this criterion is.

applicable;

Before the adjudicating authority, it was also argued'that

the subject projects consisted essentially of “construction of civil

structures, pipelines and conduits” falling within the taxable category

of “commercial or industrial construction service” only and would not fall within

the scope of “WCS”, Section 65(25b) provides the definition of

‘commercial or industrial construction service” as under:-

Section 65(25b) “Commercial or industrial construction service”
means - ‘ e

(a) construction of a new building or a civil structure or a part
thereof or - ' o ‘

(b) construction of pipeline or conduit; or

(c) completion and finishing services such as glazing, plastering,
painting, floor and wall tiling, wall covering and wall papering,
wood and metal joinery and carpentry, fencing and railing,
construction of swimming pools, acoustic applications or fittings
and other similar services, in relation to building or civil structure,
or

(d) repair, alteration, renovation or restoration of or similar
services in relation to, building or civil structure, pipeline or
conduit,

which is —
(i} used, or to be used, primarily for, or

(ii) occupied, or to be occupied, primarily with; or (iii) engaged, or
to be engaged, primarily in, commerce or industry, or work
intended for commerce or industry, but does not include such
services provided in respect of roads, airports, railways, transport
terminals, bridges, tunnels and dams;
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The corresponding definition of “taxable service” appears under -
Section 65(105)(zzq) and the same reads as.follows:’-

“taxable service” means any service provided or to be provided to

any person by any other person in relation to commercial or
_industrial construction service.

The corresponding definition of “taxable service” appears under

Section 65(105)(zzza) and the same reads as follows:-

“taxable service” means any service provided or to be provided to
any person by any other person in relation to site formation and
clearance, excavation and earthmoving and demolition and such - .
“other similar activities. '

5.4. Before the adjudicating authority, Ramky-Murthy JV also |
argued that their activities were alternatively classifiable under “site

formation and clearance, excavation and earth moving, and demolition” defined
under Section 65(97a) of the Finance Act, 1994. This definition,

which took effect from 16/6/2005, reads as follows:-

Section 65(97a) “site formation and ciearan'ce,' excavation and
earth moving and demolition” includes,--

(i) drilling, boring and core extraction services for
construction, geophysical, geological or similar purposes;
or :

(i) soil stabilization; or

(iii) horizontal drilling for the passage of cables or drain
pipes; or

(iv) land reclamation work; or
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(v) contaminated top soil stripping wbrk; or
(vi) demolition and wrecking of building, structure or road,

~ but does not include such services provided in relation to
agriculture, irrigation, watershed = developmen: and drilling,
digging, repairing, renovating or restoring of water sources or
water bodies. :

6. The submissions for Ramky-Murthy JV

6.1. The contracts in question were entered into with the
Irrigation & CAD Department of the Govt. of Andhra Pradesh

essentially for construction of canals for supply of water for irrigation

purpose. The activity of construction of canal system may be |

classifiable as “commercial or industrial construction” under Section 65(25b)

of the Finance Act, 1994, but since the "c.onstructl.oh ‘undertaken ‘by
the appellant was not intended for com‘merce or'lnduétry, it is not
exigible to service tax. Normally, Government constructiorls for non-
commercial pu.rposes would not be taxable. Even constructions for
the use of organizations or institutions established solely for
educational, religious, charitable, health, sanitation or philanthropic
purposes and not for the purpose of making profit are no’l taxable,
being non-commercial in na‘ture [C.irbulal No.80/,1»0/2004-ST' »'dt.
17/09/2004 .relie_d cn].  As the canal_systeh was built .under
Government prajects for non-comm-elclal/non-lndustrial purposés, the
activity is not chargeable to service tax. Only when a canal system is

developed as a revenue generating measure, service tax can be
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charged on the construction activity [Circular No.116/10/2009-’ST at.

15/09/2009 relied on].

6.2. Alternatively, the activities of the appellant could be
classified under the head ‘“site formation and clearance, excavation and
earthmoving, and demolition” defined under Section 65(97a) of the Finance

Act, 1994. The activities specified in the inclusive definition of “site

- formation and clearance, excavation and earthmoving, and demolition” are only

illustrative and not exhaustive. Operations like blasting and removal
of rock, excavation etc. carried out by the éppellant during thé course
of execution of the contracts are also covered by the inclusive
definition.  Indeed, more than 70% of the total contract value was
spent for excavation work alone, which factor would determine the
essential character of the sekvice provided by the appéllant. Thus,
the entire work undertaken by the appellant would fall Within the
range of activities comprised and envisaged in the inclusive definition
under Section 65(97a). But then, as the wbrk was dohe in relatidn to
irrigation, it is not taxable by virtuev_of the‘e}(clusion clause of the said
definition. [Board's Circular No.B1/6/2005 TRU dt. 27/07/2005 and

Notification No.17/2005-ST dt. 07/06/2005 relied on.]

6.3. A ‘“works contract’ as defined = under Section

65(105)(zzzza) of the Finance Act, 1994, must be a contract for
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construction or a new building or civil structure or a part thereof or for
construction of a pipeline or conduit, primarily for the purposes of
commerce or industry. Impliedly, such construction ~activities
undertaken for non-commercial/non-industrial purposes would not be
taxable as “wbrks contract”. Just as non-commercial activities cannot
enter into the ambit of “commercial or industrial construction service”, they
would remain outside the scope of “works contract service” as well.
~ [Board'’s Circular No.123/5/2010 dt. 24/05/2010 relied on.]
Case law cited- , . : _ .
e Indian Hume Pipes Co. Ltd. vs. CCE, Trichy [2008(12) STR 363
(Tri. Chennai)]
e Nagarjuna Construction Co. Ltd. vs. CCE [2010(19) STR 259
(Tri. Bang.)] | '
» Larsen & Toubro Ltd. v CST [2011(22) STR 459 (Tri. Ahmd.)]

o Dinesh Chandra Agarwal Infracon Pvt. Ltd. vs. CCE [2011(21)
STR 41 (Tri. Ahmd.)]

6.4. In any case, within the definition of “works conti’ac
clause (b) is more specific than clause (e) and, therefore, in terms of
Section 65A(2) of the Finance Act, 1994, clause (b) should be the
preferable claéSification for the activity invque‘stion even though, :on
account of its non-commercial/non-industrial nature, the activity may
go out of the purview of clause (b). [Budget Circular No.334/1/2008-

TRU dt. 29/02/2008 relied on.]

i
Rons)
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6.5. Noﬁﬁ_cation No.41/2009-ST dt. 23/10/2009 was issued to
exempt works contracts (falling under Section 65(105)(zzzza) of the
Act) in resp‘ecf of canals constructed for non-comm‘e;rcial/non-
industrial purposes, from payment of service tax. The circular issued
by the Board on 18/09/2009, prior to the Notification, also clarified the 
non-taxability of canals cbnstructéd for»noh-commercialv purposes.
Hence the intention of the Government’wasv always to exclude
construction of such canals from levy of service tax. It is not in
dispute that the activity was not taxable'»as’ WCS .priof to 01/06/20‘07. |
It is not taxable from 23/10/2009 by virtue of the above exemption
Notification. In view of the clarification issued by the Board prior to
the issue of_the'Notification by the Government, the Notification
should be given rétrospeotive effect. Whether the aétivity should be
chargeable to service tax for the ‘intervening period’ i.é., ‘from
01/06/2007 to 22/1\ 0/2009, may also be considered in the light ofv the

following decisions:

o WPIL Ltd. Vs. CCE[2005(181) ELT 359 (SC)]
e Sujana Metal Industries Ltd. Vs. CCE [2011(273) ELT 112 (Tri.
Bang.)]

6.6. Where the activity in question stands excluded from levy
of tax under two categories of service viz. “commercial or industrial

construction”, and “site formation and clearance, excavation and earthmoving, and
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demolition”, it cannot be taxed under a third category, in view of the
following decisions:
e Dr. Lal Path Labs Pvt. Ltd. vs. CCE, Ludhiana [2006(4) STR

527 (Tri. Del.)] affirmed by the High Court in CCE, Ludhiana vs.
Dr. Lal Path Lab Pvt. Ltd. [2007(8) STR 337 (P&H)]

o CCE, Ludhiana vs. Patient Service Centre [2008(9) STR 229
(P&H)] .

e Federal Bank Ltd. vs. CCE, Calicut [2008(10) STR 320 (Tri.
- Bang.)] o , e

o Federal Bank Ltd. vs. CCE(Appeals), Cochin [2009(15) STR
279 (Tri. Bang.)]

On the sarﬁe principle, where the activify in question stands outside
the scope of clause (b) of the definition of “works contract” by reason
Qf its non-commercial/non-industrial nature, it éannot be brought
within the ambit of another clause [clause (e)] of the said defini_tioh for

the purpose of levy of service tax.

6.7. (Without prejudice to the denial of tax liability) The taxable

value ought to have been determined by deducting the retention

money from the gross amount billed to the State Government.

6.8. (Without prejudice to the denial of tax liability) The

amount received from the State Government ought to have been

taken as cum-tax value and the tax element excluded from if for
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arriving at the taxable value in view of Section 67(2) of the Finance

Act, 1994 and the following decisions:

e Sri Chakra Tyres Ltd. vs. CCE, Madras [1999(108) ELT 361
(Tri. LB)]
o CCvs. Maruti Udyog Ltd. [200‘2(141) ELT,3 (SC)

6.9. No penalty can be imposéd- vun‘der Séction 76,77 "or 78 of
the Fi-nancé ACt, 1994 on the appelllant‘ who has no Ijability to pay the
service tax demanded. In any case; the appellant can legitimately
claim the benefit of Section 80 of the Act in view of the following

decisions:;

. Hmdustan Steel Ltd. vs. The State of Orlssa [AIR 1970
(SC) 253]

e ETA Engineering Ltd. vs. CCE, ‘Chennai [2004(174)

- ELT 19 (Tri. LB)]

e Sajjan Kumar Kariwala vs. CCE [2003(159) ELT 1131
(Tri. Del.)]

e Ashok Rastogi vs. CCE [1998(104) ELT 480 (Tri. )]

e Catalyst Capital Services Pvt. Ltd. vs. CCE, Mumbai

- [2005(184) ELT 34 (Tri. Mum.)]

e CCE, Raikot vs. Air Express Courier Services
[2005(182) ELT 409 (Tri. Mum.)]

6.10. In any case, penalties cannot be imposed under both the
Sections 76 and 78 at the same time in view of the following

decisions:-

e CCE, Ludhiana vs. Pannu Property Dealers & Ors. [2008-TIOL-
1750-CESTAT-DEL] |
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o CCE, Ludhiana vs. Silver Oak Gardens Resort [2008(9) STR
- 481 (Tri. Del.]]
e The Financers vs. CCE, Jaipur[2007(8) STR 7 (Tri. Del.)]

7 The submissions for Maytas-NCC JV

7.1. The learned counsel for _the_ appellant adopted all »t_he
above arguments. He raised an additional conte-ntioh to the effect
that there was no transfer of pro‘perty from the appellant to the
contractee, that the transfer of proper‘cy was from the sub-contractor
to the contractee and that the transaction between the appellant and
the contractee (Government of Andhra Pradesh) did not satisfy the
frrst condition pertaining to transfer of property in goods used in the
execution of the contract. For this very reason, the appellant cannot ‘
be held to have provided ‘WCS'’ to the contractee. In this co_nn'ection,
the ceunsel referred te a sub-contraet‘ agreement executed between

the appellant and one M/s. Ratna Infrastructure Projects Ltd.

7.2. The learned couhsel relied on M Ramakrishna Reddy vs.
CCE [2009(13) STR 661 (Tril. B'ang.‘)]- and also on a few stay orders

passed by this Bench in cases involving ‘WCS'.

7.3. He also contended that there was no valid ground for
invoking the extended period-of limitation in this case. The appellantv

had declared, in the revised returns fo‘r the half years ended
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31/03/2008 and 31/03/2009, that the projeét turnover was exempt
under clause (b) of Explanation to Section 65(105)(zzzza) of the
Finance Act, 1.994 and therefore they »cannot b_e‘ s-aidi‘to have -
suppressed any information to warrént invbcation of the ‘ext‘é’nded”
period of limitation. The appellant was under fhe bona fidé beiief that
the services provided by therﬁ, being non-commercial and non-
industrial, weré outside the scope of the definition of works contract’.
The appellant was regularly filing ST-3 returns under Section 70 of
the Finance Act, 1994. Moreover, the question whether the services
rendered by the appellant would fall under clause (b) or clause (e) of
the definition of ‘works contracf’ is a questivon for inte‘rpfetation. For |
all these reasons, the invocation of the proviso to Section 73( 1‘) of the

Finance Act, 1994 in this case cannot be sustained. The following

case law was cited in this connection;

e Padmini Products Ltd. vs. CCE
[1989(43) ELT 195 (SC)]

e CCE vs. Chemphar Drugs & Liniments
[1989(40) ELT 276 (SC)]

e Continental Foundation JV vs. CCE
[2007(216) ELT 177 (SC)]

8. The submissions for the Revenue

The learned Special Consultant for the Revenue .madé |

the following submissions/arguments in the appeals of Ramky-Murthy




23

IV (which were adopted 'by the learned Commissioner(AR) in the

appeal of Maytas-NCC JV):

8.1. | All the contracts in question are EPC/Turnkey c_'ontracts'
and the parties'thereto have understood the ccniracts to be so. ‘The
scope of work under the contracts encompéssed a wide range of
activities inCIudihg investigation, soil survey, preparation of
designs/drawings' and  hydraulic  particulars, excavation,
procurement/supply of the required components/materials, provision
of labour, construction, testing and commissioning etc. Each contract
- was for a lump sum‘indicating its indivisible end.ccmpositenatu‘re.
The JVs were registered with the VAT 'department of the Government
of Andhra Pradesh and were paying VAT aphlic‘able to" “works
contract’ at appropriate rate in respect of the goods used in execution
of the centracts and deemed to be sold to the contractee. The
exigibility, to sales tax, of the goods used in execution of a contract is
also an essential requirement for treating the activity as taxable
serviceof “works contract”. For all these reasons, the activities
undertaken by the appellants under the EPC -contrac_ts are to be
classified only as ‘WCS’ covered by clause (e) of the definition ‘of» ,

“works contract” under Section 65(105)(zzzza_) of the Finance Act,

1994.
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8.2. Neifher “commercial or industrial construction sérvice”'nor
“site formation and c_learancé serVices" prescribed the re»qlL‘lviiieme‘ht of:
transfer of property in goods. On th’e; cont'.rary, turhkey/EPC’cbntract‘s
involved transfer of proberty. The activities in question. were much
beyond thé scope of “commercial or industrial construction service”
defined under clause (25b) or “sit.e formation and clearance services”
defined under clause (97a) of Section 65 of the Act and th<_-;- same
‘squarel.y fell within the purview of “WCS” defined under Section
65(105)(zzzza) of the Act. The activitiés are taxable under clause (e)
of Section 65(105}(zzzz,a)’ of the Act, irréspective of whéther fhey

were for the purposes of commerce or industry.

8.3. Board's Circular No.80/10/2004-ST dt. 17/09/2004 was
issued in the context of .introduction of “commercial or industrial
construction service” as a taxable se‘rvice and the same ‘is not
relevant to the context of interpretation of “WCS". In the statutory
definition of “WCS” relating to EPC contracts, there is no stipulation
or restriction regarding the status 6f the service recipient, such as
commercial or non-commércial,»' industrial‘ or non-industrial,. or

Government department or agency. ’

8.4. Board’s Circular dt. 04/01/2008 is applicable only where

the service is classifiable as “commercial or industrial construction”
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for the period prior to 01/06/2007 and hence not appiicable to» the
present case. All the EPC contracts in the present cése w’ere»v
executed sub‘se'quent to 01/06/2007, by which vtim‘e, WCS ‘was
specifically brought within the scope of levy of' service tax. The.new
taxable service was not created by biercation of any pre-existing
entry under .Section 65 of the Finance Act, 1994, nor by |
amalgamation of any services which were already subject to service
tax. It was introduced as a new and distinct service. There are clear
points of distinction between WCS and pre-existing services. Firétly,
the.existence of a contract is a requirement»under WCS. Secondlly,
there must be 'transfer of property in goods involved in the éxécutidn
of the contract anc the samé éhould be exigible to tax as sale of
goods. These two crucial requirements of WCS clearly indicate that
the service covers execﬁtio-n of composite and indivisible contracts
involving supply of goods and provision of service. These fea{ures
are conspicuously absent in “commercial or industrial construction
service” and “site formation and' clearance services’. More
significantly, turhkey/EPC contracts wére-introd‘uced.for the first tirﬁe
w.e.f. 01/06/2007 for levy of service t'ax and‘ the same did not find a
place in any of the pré-existing entries or deﬁnitions under SeCﬁon 65 ,
of the Finance Act, 1994. In other words, turnkey/EPC contracts per
se were not chargeable to service tax brior to 01/06/2007. The

contracts in question were recognized by the parties thereto as
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turnkey/»EPC thtracts and hénce the ‘appell.ants are estopped fr“om' | _'
claiming that the execution of such contracts will not be covered by
‘WCS”. In the context of explaining the distinct featUres/of works
contract [Section 65(105)(zzzza)] and certain pre-existing taxable

services, the learned Special Consultant referred to para (6.1.) of

Alstom Projects Inclia Ltd. vs. CST [2011(23) STR 489 (Tri. Del.)].

8.5. In respect of turnkey/EPC contracts, no generalized

exclusion is provided for non-commercial or non-industrial nature of
the end prodUct/facility. Such excluéion, however, continue»s to be
provided for construction services. Thus there is clear legislative
intent (i) to exclude only construction of non-commercial and non-
industrial buiidings/strdctures from WCS and (ii) to include all
turnkey/EPC contracts within the purview of'levy of service tax under
WCS excepting the specifically excluded items such as roads,
airports etc. If,‘ indeed, it was the intention to exclude all works
relating to irrigation projects from the purview of WCS, the legislature
would have mentioned “irrigation projects”'among the excluded items
under the defihition of WCS. The exclusion is only for the specified
items which do not include “irrigation projects”. The intent of taxing
all other EPC/tUrnkey contracts (irrespective of whether or not for
commercial or industrial purposé) is clearly and unambiguously |

reflected in the statutory provisions and definitions. |
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8.6.» _ There is no merit in the argument that clause (b) of the
deﬁnition of “works contract’” under Section 65(105)(zzzzg). of the
Finance Act, 1994 is more specific than clause (e). Indeed, it is the
other way round. ~Construction of civil structure or conduit is only a.
part of a composite project, whereas “turnkey/EPC prbject”
mentioned in clause (e) of Sectioh 65(105)(zzzza) of the Act is a very
specific description of the work awarded to a contractor by a

contractee.

8.7. The words used in clause (e) of the definition of “works
contract” are plain and clear, and the legislative intention is clearly
conveyed without any ambiguity. The exclusions from taxéble works
contract have also been clearly stéted viz. roads, airports, raiIWays,
tunnel"s», bridges and dams. Therefore, there is no room for applying
any principle of interpretation. Reliance‘ is placéd 'onn Grasim
Industries Ltd. vs. CC [2002(141) ELT 593(SC)]. In the ‘Iight' of the
ratio of this decision, it can be safely held that the ‘sérvices in
question are squarely covered by clause (e) of the definition of “works

contract” under Section 65(105)(zzzza) of the Finance Act, 1994,

8.8. - As the execution of a turnkey/EPC contract is squarely

covered by clause (e) ibid and there is no scope for classifying it
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under other headings, the argument of the appellants that, if the
execution of the contract could be classified under two headings, the
classification which is benefiéial to the assessee is to be addpted has
no relevance and the decisions contextually cited by them are not

applicable.

8.9. In the Circular dt. 15/09/2009, thére is a reference to‘
‘canal system’ but this is in the context of examining the definition _Qf
‘commercial or industrial construction’ and not that of ‘works contract'.
In the same circular, there is also a reference to construction of
dams, etc. through EPC mode. In this contekt, the circular says that
such construction activity, even if done through turnkey/EPC mode, is
exempt from payment of service tax on account of the Speéific
exclusion of dams, roads, airports etc. ihcorpdrated in the definition of
‘works contract”. The c;if_cul-_ar, in no way,‘ dea‘ls with “irrigation
projects” and therefore nothing'cohtained therein is bene'ﬁcial' to the
appellants. For this reason, the reliance pllaced' by them on the

Supreme Court's decision in Suchitra Components case (supra) is

not apposite.

8.10. Notification No.41/2009 is not clarificatory. It is an
exemption notification simpliciter, which was issued in respect of a

specified service for the first time. It does not bontain ahything to
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indicate that it purported to -operate retrospectively. Reliance p_l_aced

on CC vs. Spice Telecom [2006(203) ELT 538 (SC)].

8.11. As the demand of service tax in this case is under the
Works Contract (Composition Scheme for Payment of Service Tax)
Rules, 2007, the appellants are not eligible for CENVAT credit on

inputs/materials.

8.12. Under the above Ruvles, the only' permissible deduction
from the gross arﬁoun‘t c;harged is the VAT péxid on the materials used
in the execution of the contracts, and no other deduction is
envisaged.  Therefore, the appél'lants’ claim for abatement of

retention money from the gross amount is not admissible.

8.13. As Rule 3(1) of the above Rules stipu’lates that fhe grossv
amount charged for the works contract‘shall be the value for payrﬁent |
~of service tax notwithstanding the provisions of Se'ction 67, the
benefit of Qum-tax treatment of gross value under ‘Section 67 cannot
be claimed by fh,e éppellants. This is so particularly as the contract

value in these cases does not include any service tax element.

8.14. The relevant show-cause notices clearly brougnt out the

facts and circumstances which indicate that the appellants wilfully

b
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suppressed/ misdeclared material - facts and contravened the
provisions of the Finance Act, 1994 with intent to evade payment of
service tax. They did not pay the appropriate service tax even:
though they had discharged 'VAT Iiability 6n the works co»htra‘cts.‘ In
the caée of Ramky-Murthy JV, ghe Iead,in'gbartner (Ramky) had
classified similar cont.ractsAas “works contracts” and accordingly paid
service tax thereon. They had done so after obtaining the 'requis‘ite
registration‘ under WCS and by filing ST-3 returns. The projects
executed by the JV are very similar in scope and content to those
executed by its leading partner, Ramky. These facts clearly indicate
that the JV was fully aware of their service tax liability in respect of
the contracts in question. Hence f.ihe plea of bona fide beliéf raised

by them is liable to be rejected. The allegation of wi_lful

suppression/misdeclaration of facts and_ Cohtfaventio_n- of» legal

provisions with intent to evade payment of Service fax is well-founded

and the extended period of limitation has been rightly invoked.

9. The issues
Broadly, the following issues arise for consideration:
1) Whether; on the facts of the case, the service
provided by the appellants to the Irrigation & CAD
Department of Government of Andhra Pradesh

during the relevant periods are classifiable under
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the head “works contract service” in terms of

Section 65(105)(zzzza) of the Finance Act, 1994,

2)  Whether the de’ductions_ (claimed by "Iche
apbellants) from the gross aniounts billed to the
contrabteé can be allowéd in the determinatiOn of
the taxable value of the service for"paymeht‘ of

" service tax under the above head:

3)  Whether the extended period of limitation
prescribed under the proviso to Section 73(1) of the

Finance Act, 1994 is invocable in these cases; -

4)  Whether, in the facts and circumstances of
these bases, the penalties imposed on the
appellants under Sections 76, 77 and 78 of the

Finance Act, 1994, are sustainable.

10. Our findings on Issue No.1

10.1. Whether, in the case of»each of the two JVs, the service
provided to the Government of Andhra Pradesh is classifiable as
“WCS” has to be determined from the nature of the relevant contracts

as understood by the parties thereto as also from the scope of the
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works executed under the contracts. Of course, this exercise has to
be undertaken with reference to the definition of ‘works contract’
embodied in Explanation to Section »'6_5(105)(zzzza) of the Finance

Act, 1994.

10.2. The particulars of the contfacts awarded to Ramky-
Murthy JV by the Statement Government and éxecuted‘ by the formér
have been stated in para (2.1.) of_thisv order. S‘imilarly, the particulars
of the contracts awarded to Maytas-NCC JV by the State
Government and executed.by the former have been stated in para
(4.1.) of this order. We find that the contracts were described and

understood by the parties as “Turnkey/EPC contracts”.

10.3. We have also examined the “scope of work” stated in the
specimen contract documents filed by the two JVs. The contract
awarded to Ramky-Murthy JV by the State Government in respect of

SRSP STAGE-I! is indicated as shown below:-

e Surveying, investigation, sub-soil exploration, fixing
alignment, designing and engineering of Dam and
appurtenant works, canal sections of Main canals, Branch
canals, Distributaries, Minors, Sub-Minors and  Field
Channels, Drains etc., preparation of ayacut registers,
command area plans exploration of foundations, design of
earth dam sections, overflow and non-overflow sections of
dams including foundations, design of . grouting
requiremehts etc. as per investigation and design criteria
of Irrigation Department, relevant I.S. Codes, CWC -
Manuals, Departmental- Cods, Circulars issued by

. department from time to time etc.




33

e Preparing item wise cost analysis for the entire work on
o the basis of approved alignment and designs, clubbing items
for the basis of intermediate payments.- _
e Surveying, investigation, site surveys foundation - sail
~exploration, finalization. of location, designing and
engineering of structures on canal system -as per
investigation and design = criteria  of Irrigation
Department, relevant 1.S. Codes, IRC .Publications,
CWC Manuals and circulars issued by the department
from time to time etc.

e Preparing temporary land acquisition cases for barrcw
area required if any, land acquisition cases on the basis
of approved alignment (private land, Govt., land, forest
land if any) property cases if any such as wells, trees,

" houses, etc., submitting to the department, pursuing the
same with LAO and getting approval /award from competent
authority.

e Construction and of Dam/Barrage and appurtenant
works, whole canal unlined/lined as per approved
design-drawings, specifications of the department,
relevant I.S. Codes, CWC Manuals, Circulars issued from
time to time. ' ‘

s Construction of all structures of whcle canal systems as
per approved design-drawings, specifications of the
department, relevant [.S. Codes, IRC Publications,
CWC Manuals, Circulars issued by department from
time to time, '

e Formation of inspection path/service road and
plantation of shade trees along the banks of earth
dams/canals. '

e Commissioning and trial of the constructed Dam/ barrage
and appurtenant canal system-maintenance during the
defect liability period. of 24 months from the date of
completion certificate.

e Beautification of dam sites and canal struct.ure sites.

From the scope of work, it ?ppears that the contract executed by the

JV encompassed a wide range of activities including (a) survey,

)
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investigation and sub-soil exploration, (b) designing énd engineering
of barrage and appurtenant WOrks‘,; main canals, brah’ch.‘c’anals,
distributorives,.minors, sub-minors,  field channels, 'draihs 1_ etc., :(c)
preparation of Ayacut registers, command area plans etc. as per the
criteria of Irrigation Department, relevant IS Codes, CWC Manuals,
Departmental Codes, Circulars issued by Department from time to
time etc., (d) cost analysis itemwise for the entire work bn the basis of
approved alignment and design etc., (e) preparation of temporary
land acduisition cases and pursuing the sa‘me_ with LAO and getting |
approval/award from the competent authority, (f) construction of
barrage and appurtenant works and whole canal system as per the
approved design-drawings, specifications of the Department, relevant
IS Codes, CWC Manuals, Circulars etc., (g) formation of inspection
path/servicé road and plantation of shade trees along the banks of
earth dams/canalé, (h) commissioning and trial of the constructed
dam/barrage ‘and appurtenant works and the canal System, (i)
maintenance_ during the defect liability period of 24 months from fhe
date of completion certiffcaté and (j) beautification of eérthdam 'site'
and‘ canal structure siteé. Itis clear from the scope of work th_a}t what
was, indeed, executed by Ram’ky-Murfhy JV was a turnkey project in
general and - an engineering/procurement/
construction/commissioning (EPC) proj’ect. in particUIar, which was

squarely covered by clause (e) of the definition of “works contract’
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under Explanation to Section 65(105)(zzZza) of the Finance Act,

1994.

10.4. "On a perusal of the specimen‘ cont.ra'ct ddcumént
produced by Maytas-NCC JV, we find that this documént p(ertai'ns to
“Flood Flow Canal Project_ from SRSP”, a contract awarded to the JV
by the Government of Andhra Prédesh/lrrigati'on & CAD Department.
This contract was also described and undérstood by the parties as
“EPC/Turnkey Contract”. The scope of services under this contract

includes (a) Surveys and Investigation (Section-), (b) Design and

Engineering (Section-l), (c) Civil Works (Section '—-I»IIV), (d) Gates and

Embedded Metal parts ('Section-IV) and (e) Maintenance during.

Defect Liability Period (Section-V). We have seen a wide Vfange of
activities under each Section. The “civil works” mentioned in Section-

lIl are the following:

HEAD. WORKS:

e Construction of earth Dam

e Construction of spillway regulator and surplus arrangements
¢ Construction of head Sluices ’

e Fabrication, supply and erection of gates etc.

*» Electrification and Plantation and beautification of Dam

¢ Monitoring of programme and progress (computer aided)

e Operation & Maintenance of system :

o Distributories to cater the needs of specified ayacut (Branch
canals, Majors, Minors, sub-Minors)
* Structures on Distributories
¢ Field Channels (Micro Network to service upto 1 Ha. Holding)
" including structures '
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Inspection path on the canals

Plantation along with canals v

‘Monitoring of programme and progress (computer aided)
Operation & Maintenance of system

It appears from the description and scope of the contract that what
was executed by Maytas-NCC JV for the benefit of the State

Government was an EPC project squarely covered by clause (e) of

the definition of “works contract” under Section 65(105)(zzzza) of the

Finance Act, 1994.

10.5. It is not in dispute that the‘ execution of the contracts by

the JVs involved transfer of propertykin goods and that VAT was paid

by the contractors (at the rate applicable to works contract as per the |

relevant provisions of the A.P. State Act governing sales tax/VAT) on

the sale of goods involved in the execution of the contracts.

10.6. The only items of works contracts specifically excluded
from levy of service tax under Section 65(105)(zzzza) of the Fina’nce‘

Act, 1994 are roads, airports, railways, transport terminals, bridges,

tunnels and dams. lrrigation canals do not find a place here. The
mention of “'_dams" in the excluded category is of no aid‘ to the
appellants’ case either inasmuch as these “‘dams” — not a word
defined or explained anywhere under the Finance Act, 1994 / Rules

thereunder -— have to be understood according to the common

parlan‘cé. These are gigantic RCC structures built across rivers and
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are not to be confused with the earth dams/barrageSICOnstructéd, by
the appellants as part of some of the EPC projects for irrigation.
Even accordi.ng to the appellants, a majo_r_share of the cost of
execution of each project was on account of excavation works. If real
dams were built by the appellants, this would not be the cost profile.
In any case, the appellants have not been able‘to establish thaf any
“dam” was built in execu‘tion of any of the_ EPC contracts awarded 'b'y
the State Gvovernment. This apart, the'sf:'ope of the expression

“works contract jn respect of dams” - used in the exclusion clause of

Section 65(105)(zzzza)‘of the Fi‘nance Act, 1994 - has to be
correctly understood. The scope, in our view, is limited to the
construction bf dams and cannot include construction of canals,
channels etc. in outlying sites. We have not come across, in the
present case, any EPC project for construction of dam alone. The
EPC projects executed by the appellants have not been shoWn to fall

in the excluded category of works contract.

10.7. | It 'follows from the abo.vefindings fhat the Services
provided by the appellants to the Government of And\hra Pradesh
satisfy the sfatutory requirements of “works contract” defined under
Section 65(105)(zzzza) of the Finance Act, 1994 inasmuch as’(i)‘
transfer 6f propeﬁy in goods_ was involved in the transaction and VAT

was paid on sUch"goods , (ii) the contracts were for the purpose of
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carrying out irrigation projects of the “Government through

turnkey/EPC mode, and (i) none of the contracts was in the

excluded category of works contracts. |

10.8. The learned counsel for the appellant, Maytas-—NCC'JV

argued that the contracts awarded by the Government to them were

~assigned to sub-contractors and that the transfer of property in- goods

used in the execution of such contracts was from the sub-contractors

to the Government and not from the appellant to the Government and

therefore the execution of such contracts would not be covered by the

definition of “works contract”. This argument is unacceptable for

more than one reason. Firstly, -this' plea was not raised by the

appellant in their reply to the show-causeAnotic'e'vor in their

subsequent written submissions filed before the adjudic‘:ating‘

authority. Therefore this plea cannot be entertained ét this stage.
Secondly, the definition of “works contract’ does not stipuléte that,
where the contracts were executed by the contractor through a sub-

contractor, there should be transfer of property from the contractor

~directly to the ‘éontractee (service recipierit). To our mind, it is

enough if transfer of property in goods is involved in the execufion of
the contract and the same is exigible to sales tax as is. the case

under consideration.
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10.9. As rightly.sub.mitted by the Iearned Special Consultant for
the Department, the activities undertaken by .the appellants are
squarely covered by clause (e) of Explanatiqn to" Section
65(105)(zzzza) of the Finance Act, 1994 and cannot be classified
under clause (b) of the Explahation inasmuch as the activity
described in clause (b) (construction of new building, civil struéture,
pipeline or cohduit) cannot encompasé_the entire gamuf of ény of the
contracts awarded by the Gove‘rnméht and ‘executed' "by the
appellants and any such activity for non-commerciaI/non-industriél :
purposes is not envisaged under cjause (b). Therefore, Within the
definition of works contract, the projects executed by the appellants

can fit in clause (e) only.

10.10. It has also been érgued on behalf of the _appéllants that
their activities'under the subject contracts could, a'lternatively, be_

classified under other entries like “commercial or industrial

construction” [clause (25b) of Section 65] or “site formation and

clearance, excavétion, earth moving and demolition” [clause (975) of
Section 65]. These strenuous arguments have also been found to be
untenable. If is not in dispuie that the .projects awarded to the
appellants by the Government of Andhra Pradesh were executed by
them for irrigation pUrstes of the Government. These purposes are,

undisputedly and indisputably, non-commercial and non-industrial. If
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that be so, there is no question of classifying the works under the
head ‘commercial or industrial construction service’ inasmuch as the
statutory definition of this service appears to have unde/rlinéd the
commerc_ial/industrial character of the end-use of the ‘C»Onstructed‘
structureffacility. ~ As . reg”éfd_s “site formation and clearance,
excavation and earth movihg and de‘rholition”, we note that Circular
dt. 24/05/2010 provides a correct clarification on the point réised by

the counsel. This Circular says thus: “Site formation and clearance,
excavation, earth moving and demolition services are attracted only when the service

providers provide the services independently and not as part of complete work such as

laying of cables under the road”. In the present case, any site formation,
clearance, excavation, earth mbving, demolition carried out by the
appellants was only preparatory to the execution of the project .and
therefore the.se minor preparatory acti_\)it‘ies, per se, would not»
determine the classification of the entiré service provided by the
appellants to the Government. For this very reasoh, nothing turns in
favour of the'éppellants on the legal position that such services as
those specified |n tﬁe main part of the definition of “sité formatio'n and

clearance, excavation, earth moving and demolition” are, if provided

in relation to irrigation, excluded from the taxable service. This

exclusion on"ly' means that, if the appellants had undertaken only the
activities specified in the main part of the said definition and nothing
more than that, they could have claimed non-taxability of such -

activities on the ground that such activities were und'e»rtaken in-
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relation to irrigation. The appellants, on the facts of this casé, cannot
set up such a4 claim because they were executing EPC projects in
relation to irrigation and not fnere drilling, boring, soil s’tripping,\
demolitioh of building and the like. What emerges '-frOm this
discussion is thth the scope of the services defined under Section |
65(25b) and Se_yction 65(97a) is_limited one way or a‘n‘other, ‘whereas
the definition of “wofks contract” under Section 6»5(105)(2222a) has
much wider scope. It is also significant to note that any transfer of
property in goods exigible to sales tax is not involved in the rendering
of the services defined under clauses (25b) and (97a) of Section 65
whereas such transfer of property in goods is necessarily involved in
the execution of “works contract’. In this scenario, it has to be held
that the service provided by the appellants to the State Government
is classifiable as “works contract'service”'ohly. There is hq other:
possible entry under Section 65 of the Act to coVer the EPC projects
exeéuted by the appellants. Therefore, Section B65A(2) of the Act,
which la‘ys down certain principles to govern classification of a
taxable service which is prima .facie classifiable under two or more
entries under Section 65(105), has no application in this case as

rightly submitted by the Speciél Consultant for the Deparfment.

10.11. It is not in dispute that the subject contracts required the

contractee (Sfate Government) to pay lump sum to the app.ellan’ts
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against R.A. Bills raised by them from time to time. Neither the
contracts nor the bills provided any break-up of the »amduntv with
reference to different items of work. These facts also clearly/indicate
the composite, indivisible nature of the contracfs. Such_composité
contracts/projebts encompassing a- Wide spectrum ‘of éctivities
ranging from survey & investigation to beautification of the finished
facility are appropriately called ‘turnkey contracts/projects’. An EPC
project is a species, of which turnkey projecf is the genus. In other
words, all turnkey projects cannot be EPC projects but all EPC
projects are turnkey projects. Both the appellahts were,execufing
EPC projects for the State Government, thereby providing the taxable

service of “works contract” to the Government.

10.12. The definition of ‘commercial or industrial construction
service” exclud‘es services provided in respect of certain specified
items including “dams”. Similarly the definition of “site formation and
clearance, excavation and earth moving and demolition” excludes
services provided in relation to cértain specified items including_
irrigation”. Therefofe, according to the counsel for the appellants,
any service providedk in relation to “dams” and “irrigation” should‘ be
deemed to have been excluded from the pUrView of “works Contract
service” as well. There is no warrant for deeming so inasmuch as

every taxable entry needs to be understood with reference to the
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language used. in such entry and, accordingly, a givén service has to
be classified, which is thé mahdate of sUb-section (1) of Section 65A
of the Finance Act, 1994. We have not fqund anythihg in thg fext of
the definition of “works contract” t‘vo indicate'th.at furnkey/EP.C projects
for ‘irrigation are excluded from the ambit of taxable service of works
contract. With regard to “dams”, We have already expressed our
views in para (10.6.) of this order. As rightly submitted by the learned
Special Consultant for the Department, there is no room for any
intendment or assumption or presumption and, where the words of
the statute are plain and clear, there is no room for applyingv any of
the principles of intérpretation. In this context, the reliance 'placéd by
the Special Consultant on the decision of» the apex court in Grasim

Industries case is found to be apposite.

10.13. Clause {e) of the definition of works contract --- turnkey
projects including engineering, procure}nent and construction or commissioning (EPC)
projects -—-- cClearly conveys fh’e Iégislative intent underlying the
definition of “works contract” in relation to turnkey projects. It does
not exclude EPC projects for irrigation, nof does it discriminate
between EPC projecits for commercial/industrial pufposes Va'nd those
for non-comrhercial/non-i_ndustrial purposes, nor between EPC
projects of Government departments/agencies and private entities.
What does not figufe in the‘ plain language of the entry cannot be

read into it by this Tribunal.
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10.14. The learned counsel has referred to lvarious -
circulars issued on 17/9/2004, 27/07/2005, 04/01/2008, f5/(59/2009,
24/05/2010 etc. The first two circulars were‘ issued  prior to
01/06/2007, the date w.e.f. which ‘works contract service was
introduced as a taxable service and, therefore, those c_ircular_s cahnot
have anything to do with works contract service. The circular dt.
04/01/2008 was issued to clarify that a service provider who paid
service tax prior to 01]06/2007 for certain taxable services was not
entitled to change the Qlassiﬁcation Qf those servicés as a CompoSit_e o
service after 01/06/2007 for the purpbse of paymént'of servivce téx
under composition scheme. This clarification is not appllicable to the
facts of this case. The circular dt. 15/09/2009 was issued to clarify,
inter alia, that works contracts in respect of roads, ..... and “dams”
were exempt from payment of service tax if such contracts were
executed .through EPC mode. But no works contract in respect of

dams was awarded to the appellants and therefore the benefit df’ the
séid circular also cannot be claimed byfhem. The said cir'c‘vular al_so»
did not refer to irrigation projects. ,Wé _have already referred to the
circular dt. 24/05/2010 in an earlier context, Where We noted that the
Board’s clarifi'catioh in regard to the taxable service of “site formation
and clearanc_:e,'excavation and earth movi'ng and demolition” was

rather unfavourable to the appellants. In any case, in the context of
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discussing the scope of “works contract”, it is not prudent to rely on

circulars dealing with other taxable services.

10.15. It was also argued for the appellants that the projects in
respect of which the contracts were awarded to the appellants prior to
01/06/2007 could not, in any case, be classified under the head
‘works contract service”. As the levy is on any taxable service
‘provided or to be provided’ by one person to another, the date of
award of contract by the Government to the -appellants is not the
decisive factor. What matters is the _fact t'hat- th’e contracts' were -
executed by the appellénts and payments received by therp after
01/06/2007 and therefore they l‘are liable to payservice tax on the

taxable service.

10.16. As rightly submitted by the learned Special Consultant for
the Departmen‘t, an exevmption notification cannot be given
retrospective effect unless it expressly provides for retrospective
operation. 'Notiﬁca'tion No0.41/2009-ST dt. 23/10/2009 exempted- a
works contract in respect of canals, otrier than canels primarily us‘ed
for commercial or industrial purposes, trom the whole of the service
tax leviable thereon. This notification appears to be the first of its
Kind issued after introduction of works contract service as a taxable

service, and did not provide for retrospective oper'at'ion. Therefore
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the arguments advanced by the learned C»:Ounsel,t cléimifh_g sUpp'ort
from a judgment of the apex cdur‘t [2005(181) ELT 359] ’and’ praying
‘for exemption under the said notification cannot be accepted. The
~ facts of the case considered by the apex court ha.d disclose-d'the

consistent policy of the Government to grant exemption from payrhent
of duty on parts of power-driven(PD) pumps. When the Central
Government issued a consolidated notification viz. Notification
No.46/94-CE dt. 01/03/1994 fncorporating therein the pfovision's of a
_large number of old notifications, PD pump.s were shown as an
exempted item, but parts of such pumps were not so vshown though
such parts also had been exempted in the past. The Government
corrected this omission when pointed out by the i‘ndustry, by issuing
another Notification No.95/94—CE dt. 25/04/1994 wherein parts of PD
pumps were also included as an exempted item. The question before
the apex court was.whether, on these facts, Notification No.95/94
could be held to be clarifibatory in nature. This question was held in
favour of the assessee by the court holding that Notification» No.95/é4 |
being clarificatory was r’etrospective'i‘n operation. 'S'uch or -éimilar
circumstances do not exist in the present case. Therefore the
appellants cannot claim the benefit of exemption under Notification
No.41/2009-ST ibid.
10.17. Certain other decisionsvwere also cited by the learned

counsel, some in the context of discussing non-commerciai/non-
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industrial purposes of certain water supply schemés avnd somé othér
decisions in the context of applying Se-ction. B5A provisions of the
Finance Act, 1994 to‘ classif’ication of a given activity asltaxable
service under Section 65(105) of the Act. We have already
expressed our views in similar contexts, which are against the -
appellants. 'Therefore, the cited decisions are not appliéable. The
decision in M. Ramakrishna Reddy’s case cited by the learned
counsel for Maytés—NCC JV is also not of any aid to thém as the
dispute .in that case pertained to a period prior to 1/6/2007 when

‘WCS’ was not a taxable service.

10.18. In the_resuli, issue No.1 is held in favour of the
Department and, accordingly, the appeliants are held liable to pay
service tax under the head ‘works contract service'’ on the

turnkey/EPC contracts in question.

11. Our findings on Issue No.2

11.1. The impugned dema.nds of service tax were quantified on
the basis of‘ Rule 3(1) of the Works Contract (Composition Scheme
for Payment of Service Tax) Rules, 2007. The appellants have not
objected to qué.nti.fication of tax under these rules. These rules were
made undér Section 94 of the Finance Act, 1994, ‘which‘authorized

the }Central Government to make rules, inter a//'a; for the
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determination of the amount_and value of taxable service under
Section 67 yide clause (aa) of sub-section (2) of Section 94 of the
Act. Rule 3(1) of the Works Contract (Composition Scheme) Rules,

2007 reads as under:»

3.(1) Notwithstanding anything contained in Section 67 of the

~ Act and rule 2A of the Service tax (Determination of Value) -
Rules, 2006, the person liable to pay service tax in relation to
works contract service shall have the option to discharge his
service tax liability on the works contract service provided or
to be provided, instead of paying service tax at the rate
specified in section 66 of the Act, by paying an amount
equivalent to [our percent.] of the gross amount charged for
the works contract.

Explanation: for the purposes of this sub-rule, gross amount
charged for the works contract shall be the sum,-
(a) Including—

(i) thevalue of all goods used in or in relation to the execution
~ of the works contract, whether suppliec under any other
contract for a consideration or otherwise; and

(if) the value of all the services that are required to be
provnded for the execution of the works contract;

(b) excluding— .
(i)  the value added tax or sales tax, as the case may be,
- paid on transfer of property in goods involved; and

(ii) the cost of machinery and tools used in the execution
of the said works contract except for the charges for
obtaining them on hire:

PROVIDED that nothmg contained in this Explanation
shall apply to a works contract, where the execution
under the said contract has commern.ced or where any
payment, except by way of credit or debit to any

. account, has been made in relation to the said contract
on or before the 7th day of July, 2009.

The Explanation was added w.e.f. 7/7/2009 and thé s_ame is not

applicable to a works contract; the exec‘_ution of which,commenced on
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or before 07/07/2009 or where any payment (excé‘pt by way of credif
or debit to any account)'Was made in relation to the contract on or
before 07/07/2009.. The periods Qf dispute in the present cases are
all prior to 07/07/2009. The Explanation appears to be inapplicable to
these cases. It would follow that the .“gross amouht Chafged” for the

works-contract has to be determined for purposes of Rule 3(1) in

accordance with the parent provision viz. Section 67 of the Finance -

Act. The appellants are liable .to pay ser'vi_ce» tax @ 2% upfo
28/02/2008 and @ 4% thereafter on the “gross amount charged” so
determined for each works contract. The question before us is what

should be the “gross amount charged”.

11.2. The adjudicating authority has not accepted the plea for

treating the “gross amount charged” as cum-tax value on the premise

that Rule 3(1) does not permit abatement of service tax from‘the,

‘gross amount charged” in the détermination of taxable valué. In thé
view wé have takén in the foregoing paragraph, the benefit of Section
67(2) is liable to be granted to the assessees and accordingly the
gross amount charged can be treated as cum-tax value and the
service tax »elément can be deducted from it to arrive at the taxable

value of works contract service.
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11.3. But we have not found any merit in the appellants’ plea
for deduction of retention money from the gross amount c,harged. On
a perusal of the terms and conditidns of the cbntra‘cts, we have found
that the contractee (State Government) was, while making payments
to the contractor, retaining a small part of the gros‘s.améunt billed. -
However, upoh satisfactory executioh bf the contract,,the» “‘retention
money” Was tb be released to the contréctdr, which fact is not in
dispute. In other words, the retention money was only a deferred
payment and the appellants were entitled to receive the gross amount
charged in the R.A.v Bill. If that be so, there can be no valid claim fonr
deduction of the retention money from the gross amount as rightly
held by the adjudicating authority.

11.4. Ther,appellants are not entitled to claim CENVAT credit on
inputs used in the execution of the subject contracts as this benefit is
barred under Rule 3(2) of the Works Contract (Composition Scheme)
Rules, 2007. But there appears to be no embargo bn taking
CENVAT credit on capital goods or input services.

11.5. In the résult, the vafuation of the taxable service has to be

reworked out by the adjudicating authority by granting the aforesaid

benefits to the assessees.

12. Our findings on Issue No.3

12.1. It is not in dispute that Rémky, the leadihg partner of the |
Ramky-Murthy JV, was registered with the Department under “WCS”,
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filing ST-3 returns and paying service tax in respect of similar
turnkey/EPC contracts after 01/06/2007. Hence, Ramky-Murthy JV
cannot be heard to say that they were not aware of service tax liability
under the head "WCS” in respect of the subject contracts. : The plea
of “bona fide belief’ that they were not liable to pay service tax under
WCS in respect of the subject projects is also not acvceptable. The
parties —to each contract described it as “turnkey/EPC contracts” and
also included within its ambit a wide range of actiVities which
constituted a turnkey project. The provisions of each contract also
clearly indicated that the project involved engiheering, procurement,
construction and commissioning, which was enough to bring the
entire project within the ambit of clause (e) of the definition of “works
contract” in the Explanation to Section 65(105)(zzzza) of the Finance
Act, 1994. There was no room- for doubt about the coverage of EPC
confracts within the plain and clear language of clause (e). Therefore
the éppellants can hardly plead that they did not pay service tax on
the works contracts by reason of bona fide belief that they were not
liable to pay such tax. The material facts related to the EPC projects
executed by them were not d_isclosed to ‘the Department.
Registration under “WCS” was taken and ST-3 returns filed ohly
when compelled to do so. . Even in some of the ST-3 returns, the
material particulars were not disclosed to the de‘pa'rtmeht. It was
submitted on behalf of Maytas-NCC JV that they had filed certain

revised returns disclosing the material facts. But even these revised

returns did not disclose reason for the exemption claimed therein. No

benefit of any exempgtion notification or of exclusion from specific

taxable service was claimed. ' The original returns also had not

disclosed the relevant facts. Therefore, the allegatioh' of wilful

suppression/misdeClafation of relevant facts and contravention of the -
relevant provisions of the Finance Act with intent to evade paymeht of

service tax is sustainable against both the appellants. The extended
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period of limitation under the proviso to Section 73(1) was correCtIy

invoked in these cases.  In the circumstances stated above, the

decisions cited by ceuhsel are not applicable.

13. Qur findings on Issue No.4

13.1. In the aforesaid circumstances, we have not found any
reason to grant the benefit of Section 80 of the Act to the assessees
in these cases. Where an ass,éssee proves that there was
reasonable.cause for his faiIUres'(non-filing of returns, non-payment
of tax etc.), Section 80 can be invoked to do away with penalties
under Sections 76 to 78. But we have already analysed the
commissions and omissions of thé ‘assessees. 'Thé expl-anatic'»‘ns

given by them do not constitute any reasonéble cause for non-faking
of registration, ndn-filing of returns, non-disclosure of material facfs in

the returns filed, non-payment of service tax etc. Hence Section 80 is

- not applicable to the present cases.

13.2. The legal requirements for invoking the proviso to Section
73(1) of the Finance Act for recovery of service tax dues beyond the

normal period of limitation and the legal requirements for invoking

Section 78 for imposition of penalty on the tax defaulter are i.dentical

and, therefore, there can be no valid ground against Section 78
penalty in these cases. - However, as the taxable value and the

amount of service tax have to be redetermined by the adjudicating
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authority, the penalties imposed on the appellants under Section 78

will be set aside for the purpose of requanti‘fication.‘

13.3. Section 78 underwent an amendment w.e.f. 10/05/2008
and accordingly, wheré a penalty was payable under the Section, no
separate penalty was imposable under Section 76 vide fhe fifth
proviso to Section 78. The appellants have claimed the benefit of this
amendment. They have also relied on the Tribunal’s orders in the
cases of Pannd Property Dealers (supra), Silver Oak Gardens Résqrt
(supra) etc. Now that Section 78 penalties are being set aside for
requantifiqatioh, we are of the view that the question whether Section
76 penalties are liable fo be ‘imposed on the" .appellants in
ST/476/2009 and ST/432/2010 haé also to be examinéd afresh by the
adjudicating authority as the periods- of dispute in these two ‘a'ppeals

are partly beyond 10/05/2008.

14, On the basis of the findings recorded by us, it is ordered

as follows:

I.) . The -service provided by the appellants to the
Government of Andhra Pradesh under the subject
~ contracts is classifiable as “works contract service” under

Section 65(105)(zzzza) of the Finance Act, 1994;
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ii.) Tre appellants are liable to pay service tax on the
corfect taxable * value to be redetermined by the
adjudicating authority having regard to the/ﬁndings

recorded in para (11) above;

ili.)  The extended period of limitation is invocable in

these cases;

iv.) The penalties imposed on the appellants under -
Section 77 of the Finance Act, 1994 are sustained. The
section 76 penalty‘ challenged in '»appeal No.
ST/158¢€/2010 is alsd sustained. The penalties imposed
under Section 78 of the Act are set aside for
requantification. The Section 76 penalties challenged in
appeals ST/476/2009 and ST/432/2010 are also set
aside for fresh decision as to whether such penalty is
liable to be imposed on the assessees and, if so, to what

extent;

v.) The appellants are liable to pay interest'undér
Section-75 of the Act on the amount of service tax to be

requantified by the adjudicating authority;




vi.) The appellants shall be given a reasonable

opportunity of béing heard on the remanded issues.

15. The appeals are disposed of in the above terms. The

stay application filed by thevappellant in appeal No.ST/1£89/2010

also stands disposed of.
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