Su-do-ku
(A P Ravi – Swamy Associates)
We all have seen and solved the famous Japanese puzzle Su-do-ku, which has three variants, namely, Easy, medium and Hard. But to me, understanding and solving the computation of duty for the Domestic tariff Area (DTA) clearances by a 100% EOU has been the “hardest” Su-do-ku ever!  

The recent budget has once again amended the Notification No.23/2003-CE dt.1.3.2003 by proposing to reduce the exemption in calculation of the duty payable on the DTA clearances by a 100% EOU by increasing the Basic Customs Duty component in the computation to 50% from 25%. 
Herewith, the calculation of duty under the present Notification No.10/2008-CE dt.1.3.2008 has been explained by way of an illustration which is reproduced below:

“Illustration:- Assuming product X has the value Rs.100/- under Section 14 of the Customs Act, 1962, and for the purposes of this illustration, is chargeable to basic customs duty of 10% ad valorem and additional duty of 20% ad valorem only, then the computation of duty required to be paid would be as follows:

Basic Customs duty but for this exemption=Rs.10/-

Basic Customs duty because of this exemption=Rs.5/-

Value for the purposes of calculation of additional duty=Rs.100/- + Rs.5/- = Rs.105/-

Additional duty = 20% of Rs.105/- = Rs.Rs.21/-

Total duty payable after this exemption=Rs.5/- + Rs.21/- = Rs.26/-.”
Also a comparative chart showing the impact of the Notification is given below.
	
	Duty payable before amendment
	Duty payable after amendment 

	
	
	When the goods are not exempted from VAT/ Sales Tax

	Value
	Rs.100.00
	Rs.100.00

	Effective BCD, when imported (BCD-10%)
	Rs.   2.50
	Rs.   5.00

	CVD, when imported

16.48% or 14.42% (including Education CESS) on Rs.110.00
	Rs.  16.89
	Rs.  15.14

	Total duties of Customs
	Rs.  19.39
	Rs.  20.14

	Education CESS on the above
	Rs.   0.39
	Rs.   0.40

	SHE Cess thereon
	Rs.   0.19
	Rs.   0.20

	Total Duty payable
	Rs. 19.97
	Rs.  20.74

	Total ED payable by the EOU
	Rs.  19.97
	Rs.  20.74

	Education CESS @2% on such ED
	Rs.  0.40
	Rs.  0.41

	SHE CESS @ 1%
	Rs.  0.20
	Rs.  0.21

	Total duty payable by EOU, for DTA
	Rs. 20.57
	Rs. 21.36


Though, the above illustration candidly explains the duty liability with the implementation of the new notification but it has failed to solve the puzzle raised a couple of years back.  The confusion would still linger in the minds of the 100% EOU for their DTA clearances with regard to payment of Educational Cess (Both Edu.Cess and SHE Cess).  
Duty paid by an 100% Export Oriented Unit is in accordance with Section 3 of the Central Excise Act, 1944 and is equivalent to the aggregate duties of customs leviable under the Customs Act, 1962 leviable on like goods produced or manufactured outside India, if imported into India.  Though the mode of computation of duty is as per the Customs Act, the actual duty paid by a 100% Export Oriented Unit is nothing but only an Excise Duty.  Considering this fact, whatever duty has been computed as being the equivalent of customs duties (which also includes computation of education cess twice) on like goods when imported, is nothing but excise duty and consequently, there would be another educational cess payable on such excise duty.  
It may be observed that the Education CESS is being considered for a total number of three times, in the computation, raising all our eyebrows. (First, when CVD component is being calculated, second on total customs duties, and finally on the total of such customs duties calculated, treating it as the excise duty). There had always been an element of doubt cast in the minds of everybody which could have been clarified in this notification.  Instead of putting to rest the doubt, the illustration has only confounded the same by not at all taking into account, the impact of Education CESS in the calculation. True, there was no Education CESS when the parent Notification 23/2003 was issued. But, when an amendment is made to this notification now, any illustration thereunder should have considered such Education CESS also, which has miserably not been done. 

